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1.0 Executive Summary

Australia’s policy for the Offshore Detention of Asylum Seekers has helped constitute a regime of non-
arrival and an architecture of exclusion. While Canada’s welcoming, responsive, and empowering
Refugee Program has effectively alleviated the plight of asylum seekers, comparatively, Australia’s
infamous approach, directed towards maritime migrants, has led to a number of asylum claimants being
denied crucial assistance, despite dire need.

Introduced in 2001, Australia’s Pacific Solution was realized by excising frequently-harboured island
territories from their migration-zone, signing resettlement and processing agreements with third
countries, enhancing naval surveillance, and increasing coordination with transit countries to, “deter
the dangerous and criminal smuggling of asylum claimants at sea”.”? Whilst maintaining the same ethos,
the Pacific Solution’s policies have evolved over time with revisions to concentrate specifically on
terminating unauthorized maritime migration to Australia. Their implementation, however, has been
critiqued as representing an unsustainable and ineffective approach to maritime migration, as by
detaining asylum seekers offshore for processing, they have been prevented from lodging asylum
claims with Australia. Therefore, in addition to indicating Australia’s disingenuous evasion of its
commitments under the 1951-RC3, it has also initiated a humanitarian crisis.*

While the impact of Australia’s policy on Canadian immigration is negligible, given the recent appeal
of such isolationist philosophies in the EU, UK, and US®, as a global leader in hosting refugees,® Canada
must make clear its stance on the approach. Establishing a standardized system to ethically support
refugees is increasingly critical, because with the globally amplifying political and climatic problems, in
the near future, individuals seeking refuge are projected to increase exponentially.” Furthermore, by
virtue of Geography, some nations are bound to receive more refugees than others. Hence, to avoid
reactive policy and share the responsibility fairly, global coordination for the assistance of these
refugees is critical.

31951 Refugee Convention
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Following a thorough examination of Australia’s offshore policy and its implementation, this brief will
evaluate 3 proposals that vary in degree of response. These alternatives are assessed based on their
ability to be diplomatic, humanitarian, and feasible. The analysis deems the offshore policy inapplicable
in Canada and further calls for its renouncement to set a precedent for the International community.

2.0 Australia’s Regime of Non-Arrival and Architecture of Exclusion

2.1 Current Policy Mandate

Ratified in 2013, Operation Sovereign Borders, a zero-tolerance policy, marked Australia’s revival of
the Pacific Solution that additionally endorsed the mandatory offshore detention of all Maritime Refuge
Claimants (MRCs).8 The government rationalized these policies, “as necessary measures to save the lives
of asylum seekers by deterring them from hazardous boat journeys.” Furthermore, Australian public
sentiment towards MRCs, portrayed them as, “queue jumpers and unauthorized immigrants - not
genuine refugees.”"®

Framed as a policy to mitigate advantage, MRCs were to be processed offshore and, “make up for the
time they would have been detained onshore for, had they not travelled by boat.”'" Initially, after serving
this time in detention MRCs were to be resettled in Australia. However, owing to processing-lags due
saturated capacities of the offshore processing centres and limited prospects of current asylum seekers
in Australia ever making it to the offshore facilities, the ‘no-advantage’ policy was rendered useless as
timeframes were impossible to calculate. In response, the government announced a new policy of no-
resettlement in Australia.'?

As for its implementation, with respect to Australia’s national interests to deter maritime migration, this
policy mandate has been extremely successful.’® In 2014, the government claimed a 90% reduction’
in MRCs, with a 6-month boat-free streak.'> However, this success has been criticized as the turn-back
policy has not reduced the number of refugees, but instead sent them elsewhere. In considering their

3 “A probable link between restrictive refugee policies and lower attempts at seeking asylum in Australia by boat
have been confirmed by the UNHCR: in April 2014, UNHCR Indonesia representative Manual Jordao stated: Word
that the prospects of reaching Australia by boat from Indonesia are now virtually zero appears to have reached
smugglers and would-be asylum seekers in countries of origin such as Afghanistan, Iran, Pakistan and Myanmar. The
numbers registering with the UN Refugee Agency (UNHCR) in Indonesia have dropped from about 100 a day during
2013 to about 100 a week now."
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ratified international obligations, Australia has been condemned for creating a humanitarian crisis by
pursuing a policy actually focused on claim-deterrence, rather than smuggling-deterrence.

2.2 Administrative Relevance in Canada

In order to assess the administrative applicability of this policy in Canada, a few factual considerations
regarding its focus on boat-arrivals and its fiscal feasibility need to be made:

2.2.1 Boat Arrivals

The proportion of boat arrivals starkly differ in both Nations. In 2014, comparatively, Canada received
5 MRCs'® while Australia received 9072 MRCs'’, excluding the 23 boats (1263 MRCs)'8 it turned away
illegally (breaches non-refoulement obligations).' Hence, by virtue of proximal Geopolitics and
Geography, this policy is more relevant in Australia than Canada.

2.2.1 Fiscal Feasibility

IRCC's total budget for 2018-2019 was $2.4 billion.?° Conversely, of Australia’s $3.8 Billion?!
expenditure on immigration in 2018-2019, $1.03 Billion?? alone was spent on offshore processing.
Moreover, for the offshore detention of claimants, Australia spends $570,000 per person, yearly.Z In
Canada however, the government on average spends a mere CAD $14,000 to fully process any type of
claimant.?* Hence, the cost of implementing such a policy would be exponentially higher and certainly
encounter opposition from Canadian taxpayers.
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2.3 Core Evaluation for Canada

In addition to the narrow administrative scope as highlighted above, a more important set of
considerations regarding the policy’s legality and humanitarian ramifications need to be made. The
following sections will evaluate and contextualise to Canada the core elements of this policy:

2.3.1 Offshore Processing

With Offshore processing, Australia has relocated the process of refugee-determination outside its
borders.?® In hosting MRCs offshore, Australia has outsourced legal responsibility and hence prevented
the applicability of its own human-right laws, hindering public scrutiny of their MRCs' living conditions.
The ICC?¢ has deemed the offshore detention conditions as illegal, characterizing it as, “cruel, inhuman,
and degrading treatment”.?” In Canada, fortunately, refugees are processed locally, and this policy must
be maintained to uphold human rights and avoid undermining the 1951-RC.

2.3.2 Mandatory Detention

In Australia, while being processed, all MRCs are mandatorily detained.?®2 Under Canada’s IRPA%°
however, we briefly detain claimants rarely and only if deemed necessary, unless Bill-C31 is
applicable.?' Moreover, in Canada, refugees are processed on average within 1 week while the average
detention time in Australia is about 62.5 weeks.?? As observed by the UNHCR33, Australia’s indefinite
and indisputable detention has raised humanitarian concerns regarding the detainees’ treatment,
safety, and mental health, violating Article 9(1) and 9(4) of the ICCPR.343> Canada has already faced the
fallouts of aggressively detaining 492 Sri Lankans MRCs in 2010.3¢ Hence, with the previous nation-
wide outcry and in respecting the ICCPR, a mandatory detention policy must not be adopted in Canada.

26 International Criminal Court

29 Canada'’s Migration Amendment Act 1992
30 Immigration and Refugee Protection Act

34 International Covenant on Civil and Political Rights
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2.3.3 Refugee Visa Limitations

In focusing specifically on the circumstances under which MRCs arrive, Australia officially refers to them
as 'illegal maritime arrivals’, thereby criminalizing them. Their granting of refugee visas is allegedly
arbitrary as there is no processing time-limit and even for those determined to be legitimate Refugees,
there is no possibility of attaining Australian residency.?” Refugees are expected to resettle in the
centre’s host countries, Nauru or Papua New Guinea, despite UNHCR's concerns over limited cultural,
social, and economic integration prospects.3 Recently however, with certain special agreements, some
refugees have been relocated to the United States, Cambodia, etc.?’

A rare few are granted Refugee status in Australia after meeting the onerous visa criteria for offshore
refugees.*® However, in comparison to other onshore claimants, they are only assigned renewable
Temporary Protection Visas*' which have received criticism for placing Refugees, “in a constant state of
mental and legal limbo” #2 because it attributes no right to family reunification, requires MRCs to work
to support themselves, and minimizes support from the government.*®

Conventionally, while temporary protection must only be granted during mass refugee arrivals,
Australia does so on bases of arrival without a visa. This breaches international human rights law and
violates Article 31 of the 1951-RC and Article 7 of the ICCPR.**In Canada however, IRPA% s. 1334 jtself
prevents this, and instead, approved refugees, are treated as protected persons with full governmental
integration support and reserve the right to apply for permanent residency.?’
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2.4 Canadian Policy Response

Antithetical to Canada’s Multiculturalism, Australia’s alleged nationalised ethnocentrism* has been
criticized*’ as being reminiscent of the Nation’s predominantly white immigration history.>° Canada, as
an instigator of Multiculturalism must uphold its values and duty towards humanity. As evident, the
weaknesses of the offshore processing policy outweigh its strengths. Following are varying degrees of
policy responses for Canada to engage with this issue:

1)

Reactive: Maintain international silence on issue but amend national policy (e.g., abolish Bill-
C31) to legitimize Canadian stance and avoid uptake in subsequent governments.

Diplomatic Relations: Inconsequential
Humanitarianism: Good
Feasibility: High

Proactive: In addition to internal changes, detest practise Internationally and call for change in
other national policies to comply with humanitarian obligations and international law. Facilitate
the establishment of monitoring and evaluation systems to enhance the transparency and
accountability of all signatories.

Diplomatic Relations: Strained
Humanitarianism: Very Good
Feasibility: Low

Coactive: In addition to internal changes, establish special government-funded programs to
resettle Australia’s off-shore MRCs and sign MOUs with transit countries to directly channel
MRCs to Canada before they advance towards Australia. Set a precedent by facilitating the
relocation of the remaining 300°" MRCs in Australia’s offshore detention centres as a gesture.
Commend Canadian private-sponsorship programs®? and initiate a global dialogue to subtly
push for changes in national policies.

Diplomatic Relations: Uncertain
Humanitarianism: Excellent
Feasibility: Medium - High

48 Australian Prime Minister John Howard: "we will decide who comes to this country and the circumstances in
which they come."

49 Australian Minister for Immigration and Citizenship Chris Evans: "a cynical, costly and ultimately unsuccessful
exercise."
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3.0 Recommendations

As outlined in IRCC's departmental agenda for 2020-21, “Canada’s continued commitment to refugee
resettlement will reinforce Canada’s positive contribution to refugee protection internationally.”3
Hence, to realize this goal, Option 3 is strongly recommended. Furthermore, as IRCC will chair the
Migration 5 forum this year, we must strategically leverage bilateral engagement opportunities to,
"advance Canada’s immigration and humanitarian priorities and, in particular, support for safe, orderly
and regular migration.”*

Asylum seekers are individuals that are already suffering, and any instance of policy paralysis only
exacerbates their plight. Therefore, we must urge the international community to avoid policies that
protect the system instead of these asylum seekers. Engaging in tokenism is detrimental to refugees as
bureaucratic delays only increase their vulnerabilities. Hence, Canada must take a stand and urge the
international community to re-evaluate its duty towards humanity.
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